[In Maggbury v Hafele, the High Court of Australia had to consider whether a perpetual restraint of trade clause in a confidentiality agreement was valid. The majority judgment, which refused to enforce the restraint, has been subject to criticism that it potentially puts confidentiality agreements at risk and hinders innovation. In spite of the criticism the authors of this article argue that the High Court decision was correct and that Maggbury provides valuable lessons for those drafting confidentiality agreements and seeking to protect trade secrets.]

I INTRODUCTION
In Maggbury Pty. Ltd. v. Hafele Australia Pty. Ltd. 1 (Maggbury) the High Court of Australia essentially dealt with two issues:
1. Whether public disclosure, by way of a patent application, destroys a trade secret; 2. The extent to which, if at all, the restraint of trade doctrine applies to confidentiality agreements.
A majority of the High Court held that a trade secret ceases to be protected once it has been made public and that the restraint of trade doctrine applies to confidentiality agreements.
The decision in Maggbury has been met with concern by a prominent firm of solicitors who contend that confidentiality agreements have been put at risk 2 . More recently, Brennan, 3 in a critique of the court's decision, has `concluded that it lends itself to an "all or nothing" approach to the enforceability of confidentiality agreements and that the application of the restraint of trade doctrine "may be legitimately questioned if an important public policy is the fostering of innovation." 4 In spite of these criticisms, this article will argue that the majority judgment in Maggbury, refusing to enforce a perpetual restraint, was correct. It will also be emphasised, however, that well drafted confidentiality agreements, which pay regard to the restraint of trade doctrine, will be more favourably viewed than 'carte blanche' prohibitions.
5 It was such a prohibition that the High Court was asked to enforce in Maggbury.
II THE FACTS OF MAGGBURY
Maggbury entered into two confidentiality agreements with Hafele, a German company, with respect to Maggbury's invention, which consisted of a space saving foldaway ironing board. The two agreements were with Hafele's German parent company and its Australian subsidiary, and were very similar in nature. The agreements were to be governed by Queensland law. It should be noted that unlike New South Wales, which has statutory provisions allowing restraint of trade clauses to be read down on public policy grounds, 6 other states of Australia, including Queensland, have no such equivalent statute.
There is no need to go into the precise detail as to the terms of the confidentiality agreements used in Maggbury. 7 The most important terms were as follows.
Maggbury was defined as 'the Inventor'. The recitals were set out in clause 2. In essence, the agreements provided that if no contractual arrangement was entered into between the parties to exploit Maggbury's invention then Hafele would not use the information supplied to it by Maggbury and would return all the information supplied.
Three points should be emphasised at this stage. First, the restraint imposed on Hafele was unlimited in duration. Secondly, the invention was subject to a patent application. Furthermore, at Hafele's urging, Maggbury exhibited the invention at trade fairs. Thirdly, the agreement did not contain any exception to the obligations of confidentiality should the information become part of the public domain.
After extensive correspondence and negotiations with Maggbury, Hafele decided not to enter into an agreement to exploit and commercialise the invention. Shortly afterwards Hafele commenced marketing foldaway ironing boards based on Maggbury's invention. As a consequence, Maggbury commenced proceedings seeking an injunction preventing Hafele marketing the products in breach of the confidentiality agreement.
The trial judge, Byrne J, awarded Maggbury $25,000 damages and granted an injunction restraining Hafele from manufacturing or distributing the current Hafele wall-mounted ironing board. 8 The injunction extended to any other wallmounted ironing board designed or manufactured using wholly or in part information derived directly or indirectly from the document or prototype supplied by Maggbury to Hafele. 9 Hafele appealed to the Queensland Court of Appeal which set aside the injunction and reduced the damages awarded to $5,000. Maggbury then appealed to the High Court seeking restoration of the perpetual injunction.
The issues which the High Court had to deal with were essentially the same as those before the Court of Appeal, viz. In that case an injunction, sought to prevent the disclosure of confidential information, was refused because the plaintiff had applied for a patent. The House of Lords held that a contractual restraint does not apply once the information has become public, and that an injunction should not issue restraining the defendants from disclosing what was common knowledge. 12 In Maggbury the confidentiality agreements were explicit in intent and prevented the use of all information supplied by Maggbury, for any purpose and for all time. The agreements were not confined to confidential information.
It should be noted that the High Court did not find it necessary to decide whether the information had lost its confidentiality and become public as a result of Maggbury's application for a patent, or the exhibition of its invention at trade fairs. The simple fact was that the information had entered the public domain.
Kirby J was of the opinion that Hafele was bound by the obligation of confidentiality because the subject matter of Hafele's covenants was not information in a generic sense, but restricted information defined by the confidentiality agreements that Hafele promised to treat as confidential. Similarly, Callinan J was of the view that the information was not provided by Maggbury with a covenant that it had a confidential character. It was simply information that Hafele had promised not to use or disclose. Under such circumstances the patent disclosure did not destroy the obligation of confidentiality.
With respect to their Honours Kirby and Callinan JJ, we disagree with their conclusions. The essence of the equitable doctrine of confidentiality is that the information must have the necessary quality of confidence about it. 13 Furthermore, the views expressed by Kirby and Callinan JJ appear to be inconsistent with those of the House of Lords in
14 that the obligation to publicly disclose, required as part of the process of applying for a patent, destroys confidentiality.
Related to this, we refer to the judgment of the Court of Appeal in Maggbury:
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[I]t appears to us impossible to conclude that requiring [Hafele] , where a design feature can be drawn from a public source or from Maggbury's information, to use only the former, is no more than is necessary to protect Maggbury's interest in that information. Where the information is public, having been made so by Maggbury, it would not become less so if the terms of the agreements are followed by [Hafele] ; the only outcome of their compliance which would be potentially useful to Maggbury would be a complication, and therefore a hindrance, in the conduct of [Hafele's] business -not the preservation of secrets.
IV DOES THE RESTRAINT OF TRADE DOCTRINE APPLY TO CONFIDENTIALITY AGREEMENTS?
A
The Majority Judgment
The majority decision was predicated upon the application of the restraint of trade doctrine to the confidentiality agreements entered into between Maggbury and Hafele. Consistent with its recent decision in Peters (WA) Ltd. v. Petersville Ltd., 16 the court held that the agreements were subject to the doctrine. The majority emphasised that the fact that the restraint could be said to have been freely bargained for by the parties provided no sufficient basis for concluding that the restraint of trade doctrine did not apply. "All contractual restraints could be said to be of that character."
17
The onus was on the plaintiff to show that the restraints were reasonable. The fact that there was no temporal limit made that task difficult, and the terms of the restraint seemingly went beyond reasonable protection of Maggbury's interests. The majority concluded that as no attempt had been made to justify the restraints as reasonable in the interests of the public and the parties at trial, they were invalid.
It is appropriate to make two observations at this stage. First, the court did not feel it necessary to consider whether the restraints could be severed or read down.
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Secondly, the court determined that it did not need to consider the applicability of the head start or springboard doctrine in any detail, because the injunction sought and granted at trial was a permanent one.
B
The Minority Judgments 1
Kirby J
His Honour, Justice Kirby, held that the restraint of trade doctrine did not apply to the confidentiality agreements. Hafele freely negotiated the agreements and rather than being in a vulnerable position was in a much stronger economic position than Maggbury.
Both parties to the confidentiality agreements were advised by lawyers and other experts. Hafele executed the agreement with its eyes wide open. It made highly specific promises of a particular character. By the execution of the confidentiality agreements, it agreed to be bound to those promises.
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His Honour held that Hafele was not restrained in its trade because the definition of the prohibited acts was quite narrow. 20 Hafele could continue in its trade, provided it did not make use of information disclosed to it by Maggbury. 21 Hafele could proceed, independently of 'the Information' acquired from Maggbury, to invent such ironing boards and to market them without restriction, so long as it used its own internal ideas or information acquired without legal inhibition from third parties, or from data in the public domain, unaffected by the restriction to which it had agreed.
His Honour also held that there were policy reasons in support of upholding such restraints, in that it would encourage invention. Kirby J referred to the US District 18 Maggbury Pty. Ltd. v. Hafele Australia Pty. Ltd., (2001) 210 CLR 181, 204 where the majority said, "If read down, this would be on the footing that the restraints did not operate where, at the time of the breach or threatened breach in question, the subject matter has lost its confidential quality and had entered the public domain as a result of steps taken by or to be attributed to Maggbury." 19 The principle that because a secret is of such a nature that it can be discovered by lawful means does not deprive its owner of a right to protection from those who obtain it unlawfully is not only generally accepted, it is also sagacious. Any other policy would have a halting effect on commercial transactions. The owners of new and unpatented products would hesitate before transmitting the information and making the disclosures essential to bring about meaningful negotiations. Such protections of confidential disclosures serve to promote the negotiation of profitable business relationships.
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Kirby J then went on to hold that the terms of the injunctive relief were proper given that the breaches of the confidentiality agreements were deliberate and flagrant. The terms of the injunction were not impermissibly wide because, in essence, it held the defendant to its promise.
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Further analysis of Kirby J's judgment will be attempted below. However, it is appropriate to mention at this point that his Honour was part of the majority in Peters (WA) Ltd. v. Petersville Ltd., 25 previously referred to, where the High Court appeared to widen the applicability of the restraint of the trade doctrine. Furthermore, although his Honour made a passing reference to a temporary "springboard injunction" in his judgment, 26 there is no detailed discussion as to why a permanent injunction was a preferable remedy, rather than an injunction limited in terms of time. In this respect, it will be recalled that the majority view was that as no attempt was made at trial to argue for a more limited injunction, it was not an issue that required further consideration.
2
Callinan J enter into a contract but later one finds a more attractive proposition elsewhere and seeks to be released.
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Callinan J continued, stating that if unconstrained by authority, a just result would be to hold Hafele to the contracts, given that it had entered into them voluntarily with the benefit of legal advice. However, his Honour concluded that he was bound to apply the restraint of trade doctrine according to settled principles, because of the High Court's decision in Peters (WA) Ltd. v. Petersville Ltd., 29 referred to above.
Nevertheless, Callinan J ultimately held that the restraints were reasonable, for a number of reasons, 30 many of which were similar to those expressed by Kirby J. This was despite the fact that the restraint was unlimited in terms of time and place. As his Honour observed, from time to time the courts have granted a permanent injunction in such circumstances. 31 The reasons given by his Honour for granting the injunction were many. To begin with, it was observed that the parties were engaged in a commercial negotiation in which Hafele was on an equal, if not superior, footing to Maggbury. Furthermore, Hafele had the benefit of legal advice. In particular:
• Hafele was left with its pre-existing freedom to trade.
• Any economic harm to the public would be trivial or non-existent.
• The restraints did not inhibit competition -rather they were a means of encouraging the inventor to disclose information essential to comercialise their product.
• The absence of a geographical restraint was not important, as the market was international.
Accordingly the restraint went no further than was necessary in the interests of the parties, and was not contrary to public interest. His Honour then dealt with the issue of public disclosure, which the Court of Appeal considered significant in terms of whether an injunction was appropriate. Callinan J concluded 32 Like Kirby J, his Honour concluded that the terms of the injunction were not too wide and would have the legitimate effect of restraining the defendants from committing a clear breach of the confidentiality agreements.
V THE SPRINGBOARD OR HEAD START DOCTRINE
In a recent article by Brennan, 34 referred to in the introduction to this article, the author argues that a more rational solution for the High Court to have adopted was to apply the springboard doctrine and to have awarded a temporary injunction to Maggbury based on the head start obtained by Hafele's use of the confidential information supplied to it.
The essence of the doctrine is that the user of confidential information may obtain a distinct head start by virtue of the misuse of that information, for example, by progressing to a point of having a product ready for the market more quickly than otherwise would have been the case. 35 The appropriate remedy in such cases will often be a temporary injunction imposing a handicap on the person misusing the information. However, if the confidential information has been published to the world a more appropriate remedy may be damages.
36
In this context the majority judgment of the High Court stated:
A construction of the restraints in the two agreements which gave them a limited temporal operation after public disclosure and after failure of the negotiations might be supported as the contractual imposition upon the Hafele companies of a 'head start' handicap.
37
This would reflect the advantage to those companies, over the position of competitors who had not dealt with Maggbury, of having had access to the information over a period preceding its public disclosure. Kirby J, in his judgment, also referred to the head start obtained by Hafele. 38 But as the majority judgment makes clear, it was unnecessary for the High Court to consider this question because Maggbury sought the restoration of the perpetual injunction, based on the assumption that the confidential quality of the information in question still persisted. 34 Brennan, supra note 3. 35 The imposition of a temporary injunction would to some extent have overcome the problem of distinguishing between the use by Hafele of information that was confidential and information that had passed into the public domain.
VI LESSONS FROM MAGGBURY
A
There is a danger in trying to commercialise an invention without obtaining patent protection first
The majority judgment makes it clear that there is a danger in applying for patent protection whilst at the same time attempting to rely on a confidentiality agreement. Stone and Everett 39 conclude "[t]he case reinforces the need for every inventor who is considering applying for a patent to weigh up the conflicting benefits of relying on patents or confidential information to protect their inventions." Thus it has been argued that Maggbury makes it difficult for inventors wishing to gauge consumer demand for their product. 40 There is some validity to these arguments. However, whilst Maggbury does pose some problems for inventors, it is the writers' opinion that the High Court was applying settled principles that the law of confidentiality is meant to apply to trade secrets, not to information publicly available. It should be noted that Hafele obviously took the chance that Maggbury's application for a patent would not be successful, otherwise they would have been liable to pay damages as from the date of the patent application.
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The effect of the court's decision has been somewhat mitigated by the passing of the Patents Amendment (Innovation Patents) Act, 2000, (Cth), which has introduced an alternative protection option for inventions, the innovation patent. The potential advantage of utilising an innovation patent as a vehicle of protection, in circumstances like those faced by Maggbury, should not be overlooked nowadays. The Act has introduced a simple process of patenting and extends patentability to those incremental and lower level inventions that would not be sufficiently inventive to qualify for standard patent protection. All that is required is an innovative step. A significant advantage of this new patent is the presumption of validity. Following a quick 'formalities' check, an innovation patent is granted immediately to an applicant, and then remains in force for a maximum of 8 years.
B
The Restraint of Trade Doctrine Applies to Confidentiality Agreements
As discussed earlier, Kirby J was of the opinion that the restraint of trade doctrine was inapplicable to the confidentiality agreements entered into between the parties. As previously indicated this view appears to be at odds with the High Court's decision in Peters (WA) Ltd. v. Petersville Ltd. 43 Although it was true that Hafele could still carry on its trade, the object of the confidentiality agreements undoubtedly was to impose a restraint upon the use by Hafele of 'confidential' information supplied to it by Maggbury. Given such an imposition, with respect to Kirby J, the critical question for the court to consider in Maggbury was not whether the doctrine was applicable, but whether the restraint was reasonable.
Both their Honours Kirby and Callinan JJ considered that there were strong public policy arguments supporting the restraints, particularly because Hafele was in a stronger economic position than Maggbury and that both parties voluntarily entered into the agreements with the benefit of legal advice. We would agree with their Honours' observations, but with respect, we believe that ultimately the question that the court had to answer was whether a restraint, not limited in time and place, went beyond what was reasonably required to protect Maggbury's interests.
It is appropriate to quote from the judgment of the Court of Appeal: 44 The difficulty in the path of Maggbury is that it has to show (the onus being upon it) the propriety of the restraint, from the point of view of protection of its own interests. It has the advantage that the law will allow the parties considerable freedom, where they are bargaining on an equal footing As the majority judgment of the High Court makes clear, no attempt was made by Maggbury at trial to justify the restraint. It is not sufficient to simply argue that the parties to the contract had freely bargained the restraint. Such a fact is not a sufficient reason for concluding that the restraint of trade doctrine should not apply. 
C
Restraints Must Be Reasonable
Given the applicability of the restraint of trade doctrine in such cases, it is appropriate to quote Dr. W. Pengilley, 46 who makes the following observation with regard to Maggbury:
The case, once again, shows the need for drafting conservatism. Limitations as to time, geography and type of conduct to be restrained are always more favourably viewed by the courts than carte blanche prohibitions. Validity of restraints for short periods (for example, a period which would have prevented Hafele from getting a head start on Maggbury in exploiting the product involved) are more likely to be blessed than eternal restraints. The majority judgment clearly recoils at the prospect of a restraint on using the information 'for any purpose' 'at any time'.
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D
The Springboard Doctrine may be used to obtain a temporary injunction
As is implied from the quote of Pengilley above, in cases such as Maggbury, it is possible to argue for the imposition of a temporary injunction using the springboard doctrine. Although it appears that this was argued before the trial judge, the problem for the High Court was that it was not asked to consider this issue, as Maggbury sought the restoration of the perpetual injunction. The majority judgment should be analysed in the light of the issues before the court, which were limited in nature. It is for this reason that we believe that much of the criticism of the court's decision is unwarranted. As one of the critics of the case concedes:
It may be that it is possible to exaggerate the extent to which in Maggbury the desirable outcomes of providing incentives for facilitating competitive trade are in conflict…It seems that Hafele should not be restrained 'forever', but nor should it be able to opportunistically expropriate the value of [Maggbury's] information without regard to the contractual relationship of confidence…[I]t may well be that injunctions limited to reasonable periods, or restitutionary monetary sums for springboarding uses over such periods will provide more compelling remedial alternatives to the 'all or nothing' response of which Maggbury is an example.
VII CONCLUSION
It is contended that the view expressed in the introduction to this article, that the High Court has put confidentiality agreements at risk, overdramatises the effect of Maggbury.
49
In essence the High Court has simply confirmed two things:
1) That information only remains confidential if it has not passed into the public domain; and 2) That the restraint of trade doctrine applies to confidentiality agreements.
In respect to the first, Maggbury confirms the danger of seeking to rely on confidential information at the same time as pursuing patent protection. As to the second point, the suggestion that the restraint of trade doctrine should not apply to confidentiality agreements, as put forward by Kirby J in Maggbury, seems to lose sight of the fact that the right to protect confidential information is by its very nature is an ephemeral right. 50 It is always vulnerable to independent development or discovery by another; only the patent protects against such risks, and even then only for a defined period. It should not be forgotten that a patent is a limited monopoly right -it has a restricted life before it too becomes public property.
To allow untrammelled freedom of contract to override these considerations is against the public interest. It is the restraint of trade doctrine that performs the role of ensuring that there is a balance between protecting secrets and at the same time ensuring that such protection does not exceed reasonable bounds. Richardson observes that the doctrine, properly tailored, has one particularly useful purpose:
If all it does is ensure the natural term of trade secret protection is the life of the trade secret, the length of time before it fully reaches the public domain, it avoids the illogical and anomalous situation of a contract continuing to operate when its basis has been destroyed. The Queensland Court of Appeal, in Maggbury, made it clear that the courts allow parties considerable latitude in drafting confidentiality agreements, particularly where they are on equal bargaining footing. However, the High Court's decision in Maggbury also illustrates the reluctance of the courts to give effect to ambit claims.
